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No business is immune to the global impact of COVID-19. The 
pandemic is unprecedented and is likely to have a transformative 
effect on both the number of simultaneous contractual disputes that 
organisations face and the strategies they employ to deal with them.

The aftermath of the 2007-2008 financial crisis brought 
with it a steep increase in legal action as businesses 
looked to recover in any way they could. And the post-
COVID legal landscape is likely to bring with it a similar 
spike. However in 2020, there is also a real and growing 
spotlight on corporate behaviour, which, alongside the 
sheer volume of disputes and the need for businesses to 
bounce back quickly, means a different approach will be 
needed for this crisis. 

So, with businesses worldwide facing massive disruption, 
and with a potential flood of commercial claims on 
the horizon, what can be done to manage post-COVID 
uncertainty and adopt a new approach to managing 
disputes? 

ADAPTING DISPUTES STRATEGY 

While the financial upheaval in 2007-2008 saw an increase 
in disputes and potential litigation – the post-COVID world 
will need to modify earlier learnings. Previous economic 
problems, while impacting many, left some business 
sectors fairly unscathed. This pandemic, however, has 
affected nearly every sector and every industry.

"Businesses are far more likely 
to be judged on whether they 
are doing the morally ‘right’ 
thing than purely adhering to 
contracts"

Since the financial crisis, we have also seen wider trends 
affecting how dispute resolution is undertaken and 
perceived. Over the past couple of years, environmental, 
social and governance (ESG) criteria have become an 
increasing focus for investors. Most companies in the UK 
have long been strong on governance and more recently 
have increasingly focused on environmental criteria. 
COVID-19, though, has brought another aspect of ESG to 
the fore – social impact.

Investors are now looking much more closely at elements 
such as the safety of staff, how businesses interact with 
local communities and how they support small suppliers. 
In the long-term, businesses are far more likely to be 
judged on whether they are doing the morally ‘right’ 
thing than purely adhering to contracts. This will have 
implications for dispute handling and means that we are 
likely to see businesses increasingly look for pragmatic 
solutions and alternative dispute resolution before rushing 
to court. 

There are advantages to this approach beyond just the 
social imperative. Following the pandemic, businesses 
are likely to face a far greater number of simultaneous 
disputes than they would previously. Because litigation 
tends to be time-consuming, costly, distracting, and 
often public, there is further urgency for settling any 
dispute quickly. Avoiding a protracted legal battle will free 
business leaders to focus on running their organisations, 
which is crucial in the fight for survival in what is 
becoming a very different commercial environment. 

There are a number of different solutions for handling 
issues. Informal negotiations to achieve a pragmatic 
solution are desirable, but if these fail you could move 
to a more formal mediation process. Opening litigation 
proceedings should be a final option, but many companies 
have traditionally rushed to court from the outset.  

Decisions about going to court will ultimately depend on 
factors such as whether there is a point of law involved, a 
company’s risk appetite and how acrimonious a particular 
scenario may be. The volume of disputes, combined 
with the growing focus on the ‘S’ in ESG, means that 
considerations of all forms of dispute resolution is more 
important than ever. 
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10 practical steps to minimise and manage disputes

To be able to act quickly and to be able to negotiate effectively on contractual issues, 
there are a number of practical steps businesses should take now, including: 

1.  Review all insurance contracts and notify insurers if there is any possibility of cover for business interruption, delay, 
stock losses, etc. (In the UK, the Financial Conduct Authority is bringing a test case before the courts to consider 
coverage in policy wording in business interruption clauses, which should bring further clarity. In the meantime, 
notifications should still be made in accordance with policy requirements).

2.  Review key contracts to determine if and how they have been affected by COVID-19. Take legal and other advice on 
relevant terms where necessary.

3.   Review loan and payment terms, establish whether the business will be able to meet banking terms and whether 
additional funding will be necessary and/or whether delayed payments might be negotiated. Also consider the 
benefits of using third party funding to resolve disputes. Look at this from both a cash and a risk perspective.

4.  Check what other protections are in place to mitigate supply chain disruption (including protections built into 
contracts with suppliers).
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ANTICIPATING AND PREPARING FOR POST-COVID 
UNCERTAINTY

As well as adopting a more conciliatory approach to the 
management of any disputes, it is equally important to 
minimise the chance that disputes will happen in the first 
place. To do this, businesses will need to establish what 
the ‘new normal’ looks like. With the health and wellbeing 
of staff front of mind, assessing how comfortable 
individuals are about returning to their normal working 
environments is key. Careful thought will also need to be 
given to the changing role of technology and the risks that 
things like remote working and virtual board meetings 
might bring. 

While the wellbeing of staff is essential, there will also 
need to be discussions around how directors balance this 
with their responsibilities to maintain business continuity 
and maximise returns for shareholders. 

Being agile, proactive and quick to adapt will be essential 
in the months ahead. The overriding imperative is to 
clarify the practical, legal and regulatory uncertainty 
following COVID-19 and balance the competing interests 
and pressures on business. 
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5.   Categorise the importance of each supplier, including looking at total spend, whether they offer business-critical 
products (or abilities), and whether there are any alternatives should that relationship break down. Then consider 
whether there are any contracts with third-parties that could or should be cancelled, terminated or suspended (and 
whether counterparties may seek to take similar action).

6.  Assess the risk and likelihood of debtors not being able to make payments and weigh up the importance of 
relationships with key customers.

REVIEW
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7.  Document your losses (from cancelled orders, for example) and any additional costs incurred. All supporting evidence 
should be preserved. Also record any costs saved due to interruption/delay/closure and consider whether there are 
other savings you can make (these need to offset in calculating losses, often referred to as ‘mitigation’).

8.  Establish the factual background to any dispute or potential dispute, using staff knowledge, documents and data.  
Preserve evidence for the future.

9.  Maintain records and have all the relevant facts to hand. Because some contractual issues may not come to light 
immediately, this is essential for putting your business in the best possible position to negotiate a fast, effective 
solution when the time comes to take (or respond to) action.

REVIEW

RECORD
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10.  Think about how the business needs to change the way it contracts with third-parties based on any lessons learned. 
For example, are termination clauses fit for purpose, and are dispute resolution clauses right for protecting the most 
important commercial relationships?
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Only by being quick to adapt to these unusual times will 
businesses be able to preserve their key relationships and 
future-poof their financial performance. To succeed they will 
need to adapt their disputes strategy. In addition, adopting 
a more pragmatic, conciliatory and empathetic approach to 
leadership will be crucial. It will not just be a case of building 
businesses back, but building them back better.
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SUPPORT WHEN IT REALLY MATTERS 

AlixPartners deploys senior and experienced 
teams who have tackled the challenges you face, 
as both senior executives and consultants, and will 
work alongside you to achieve your objectives. We 
have extensive experience in all forms of disputes, 
including supporting clients in successfully settling 
claims out of court. We will be right by your side. 
When it really matters.

Building back better
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