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argued.that the impact of the government-enforced COVID-19 protective
measures excused their post-petition rent obligations completely.
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continued from page 19

a case that was very likely to end in a
plan that paid administrative claims
in full, and the judge also concluded
that rent must be paid from sale
proceeds at any locations undergoing
going-out-of-business sales.

What happens when 60 days is not
enough? In Modell’s, as a result of
local regulations restricting stores

e il

from opening until June, the cases
remained on "pause” beyond 60 days
and rent deferrals also extended beyond
60 days. Similarly, in the 24 Hour
Fitness cases, after obtaining a 60-
day rent deferral, many of the debtors'
gyms were still closed. Rather than
litigating over whether the leases were
enforceable given the shutdown, the
debtors offered to pay 30% of the rent
for closed gyms, while deferring 70%.
Many landlords agreed to this offer.
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For some debtors, a rent deferral

was not enough. A Chicago-based
restaurant company, Hitz Restaurant
Group, successfully argued that the
impact of the government-enforced
COVID-19 protective measures excused
their post-petition rent obligations
completely. The Bankruptcy Court
agreed that the restrictions constituted
a force majeure, i.e,, an unforeseen and
uncontrollable event or condition that
prevents one party from performing

its contractual obligations.
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The Hitz ruling may give other
debtors ammunition to make a similar
argument, though in general it is rare
for courts to excuse performance
under a force majeure clause of a
contract. For example, in the Chuck
E. Cheese bankruptcy case, the court
expressed skepticism of using a

force majeure clause to excuse rental
obligations and wanted briefing on
the following question: Assuming
that a force majeure provision in a
lease does not permit rent abaterment
but state policy would allow for rent
reduction in the event of a frustration
of purpose under the lease, which
controls—the lease or the state policy?

The debtors initially filed a motion
seeking to defer rent payments for the
maximum 60-day period permitted
under the Bankruptcy Code, and it

was granted. Then, the debtors filed

a motion to abate rent payments for
141 stores that had been closed or
otherwise limited in operations due to
local restrictions. Before the motion was
adjudicated, the debtors and unsecured
creditors’ committee negotiated a
settlement that allowed landlords to

opt in to a 60-day standstill period

with the debtors through October 31.
During the standstill, the debtors would
make interim payments under each
lease equal to a percentage of the total
rent, based on the level of operations

at each store since the petition date.

The respective approaches that debtors
and landlords take to rent obligations

in a bankruptcy remain the same,
pandemic or no pandemic. However,
the extraordinary state of the world over
the last few months and the consequent
financial, regulatory, and operational
challenges faced by all businesses have
added new wrinkles to negotiations.

As circumstances continue to change
and the world copes with the fallout

of this crisis, there will be new lessons
to learn and novel precedents set. It

will be critical to keep track of what are
essentially new rules of bankruptcy
emerging out of these negotiations and
rulings, as these may shape bankruptcy
outcomes for years to come.
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