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Welcome

From the Publisher

Welcome to the 21 edition of ICLG — Merger Control, published by Global Legal
Group.

This publication provides corporate counsel and international practitioners with
comprehensive jurisdiction-by-jurisdiction guidance to merger control laws and
regulations around the world, and is also available at www.iclg.com.

The publication begins with three expert analysis chapters written by Ashurst
LLP, AlixPartners, and CMS that provide further insight into merger control
developments.

The question and answer chapters, which in this edition cover 33 jurisdictions,
provide detailed answers to common questions raised by professionals dealing
with merger control laws and regulations.

As always, this publication has been written by leading merger control lawyers and
industry specialists, for whose invaluable contributions the editors and publishers
are extremely grateful.

Global Legal Group would also like to extend special thanks to contributing editors
Nigel Parr & Steven Vaz of Ashurst LLP for their leadership, support and expertise
in bringing this project to fruition.

Jon Martin
Publisher
Global Legal Group
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Loss of Potential Competition,
Ecosystems, and Al — A New
Frontier for EU and UK

Merger Control

AlixPartners

1 Introduction

The last year has been eventful for merger control, with 2024
further highlighting the interventionist nature of merger
control in both the UK and EU. This is part of a wider trend
among the Organisation for Economic Co-operation and
Development (“OECD”) countries, with a 2024 OECD paper
on competition trends noting that in 2022, “there was a signif-
icant increase in the merger intervention rate — the proportion of
transactions in which competition authorities intervened, either by
imposing a remedy or by prohibiting a transaction”.! This under-
scores the importance of merging parties and their advisors
proactively managing the risks posed by the UK and EU merger
regimes (as discussed in last year’s chapter).?

Notably, the last year saw further prohibitions involving
potential competition/dynamic innovation concerns (e.g.
Adobe/Figma — which we consider below), which remains a
topic of interest for competition authorities globally. Large
technology companies also continue their pursuit of poten-
tially “killer” acquisitions, with Artificial Intelligence (“AI”)
mergers now starting to appear more frequently in the UK
Competition and Markets Authority’s (“CMA”) case register.
More competition authorities are also following the CMA’s
lead and revising their merger guidelines, with the latest US
horizontal merger guidelines further emphasising the risks
associated with a loss of potential competition. Australia is
likely to follow suit in revising its merger guidelines.

We also observe the emergence of ecosystem-based theo-
ries of harm, evidenced by the European Commission’s (“EC”)
prohibition of Booking/Etraveli. In this case, both the CMA
and EC focused less on the traditional theory of foreclosure
in a merger of complementary products, instead focusing on
ecosystem effects leading to horizontal concerns and raising
barriers to entry for other providers of accommodation online
travel agent services (i.e. in Booking’s core market).

Lastly, we reviewed 36 CMA/EC that were subject to parallel
review since 2021 to identify points of divergence, including
the Booking/Etraveli merger, where the CMA cleared the merger
in Phase 1 and the EC prohibited the same merger at Phase 2.

This chapter is organised as follows:

(a) Section 2: Developments in how the EC and CMA are
considering mergers that lead to a loss of potential and/
or dynamic competition between the parties.

(b) Section 3: Areview of several recent CMA cases involving
loss of potential competition and dynamic theories of
harm: Adobe/Figma, Facebook/Giphy, and Uber/Autocab.

(©) Section 4: An overview of the emerging ecosystems
theory of harm and a case study on the CMA’s clearance
and EC’s prohibition of Booking/Etraveli.

Merger Control 2025

Chapter 2

Ben Forbes

Mat Hughes

(d) Section 5: Considers whether the CMA and EC are
diverging on the 36 parallel cases since 2021.
(e) Section 6: Draws some brief conclusions.

2 Loss of Potential/Dynamic Competition
Remains a Key Theme of Blocked Mergers

The authors of this chapter have previously (in 2021) considered
how the EC and UK have assessed mergers that may lead to aloss
of potential and/or dynamic competition between the parties.?
Since we wrote that article, several themes are still apparent.

First, large technology companies continue to pursue poten-
tial “killer” acquisitions from the perspectives of regulators.
Concernsinrelation to such acquisitions are particularly prev-
alent in digital platform markets given the number of acqui-
sitions they have made. Between 2015 and 2023, the largest
technology companies completed the following acquisitions:
Amazon (54), Apple (61), Meta (45), Alphabet/Google (87) and
Microsoft (99), with 34 acquisitions between 2022 and 2023
alone.* Recent acquisitions include Amazon/Twitch’s acquisi-
tion of Spirit.ai,® Microsoft’s acquisition of Lumenisity,° Apple’s
acquisition of Al Music,” Alphabet’s acquisition of Photomath,®
and Meta’s acquisition of Presize.’

Many of these mergers historically flew under the radar of
merger control thresholds, and the few that were assessed
were approved (such as Google/Waze, Facebook/Instagram, and
Microsoft/LinkedIn, with the latter being cleared subject to
commitments). However, this raises questions about whether
turnover based merger jurisdiction tests are fit for purpose. As
an example, Google acquired Waze (navigation software) for
$966 million but Waze had effectively zero turnover, which the
partiestried to argue the services are free and therefore there s
no economic activity.'” However, the UK Office of Fair Trading
(“OFT”) at the time said they had more than 25% of the turn-
by-turn navigational applications for mobile devices (based on
number of downloads)." Likewise, when Facebook purchased
Instagram, Instagram also had zero revenue despite a deal
value of $300 million in cash plus 23 million Facebook shares
(but, the UK share of supply test was met based on more than
25% of virtual social networking services).”

The EC has sought to review mergers even where one of the
parties has low turnover using Article 22 of the EC Merger
Regulation, mostly notably leading to the prohibition of
Ilumina’s acquisition of Grail. However, on 3 September
2024, that decision was quashed when the European Court
of Justice concluded that the EC does not have jurisdiction to
review mergers referred to the EC under Article 22 where the
merger does not meet the thresholds for notification under
the EC Merger Regulation and does not meet the criteria for
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review under any national merger control rules of EU Member
States. Also on 18 September 2024, the EC stated that it would
not review Microsoft’s acquisition of key personnel from
Inflection Al after Member States withdrew their referrals
after the European Court of Justice’s judgment.

Second, and potentially as a result of the first point, more
competition authorities (i.e. in addition to the UK) have added
or expanded sections on potential competition to their guide-
lines. For example, in December 2023, the US Department
of Justice and Federal Trade Commission released updated
merger guidelines (“US Merger Guidelines”).”® Guideline 4 in
the US Merger Guidelines states that “mergers can violate the law
when they eliminate a potential entrant in a concentrated market” '
Specifically, the US Merger Guidelines consider that to deter-
mine whether an acquisition eliminates a potential entrant, the
Agencies examine: “(1) whether one or both of the merging firms
had a reasonable probability of entering the relevant market other
than through an anticompetitive merger, and (2) whether such entry
offered a substantial likelihood of ultimately producing deconcen-
tration of the market or other significant procompetitive effects.”"
(This point was expressed in somewhat different terms in the
previous version that indicated that the “lessening of competi-
tion associated with a merger involving a potential entrant is more
likely to be substantial, the larger the market share of the incumbent,
the greater is the competitive significance of the potential entrant,
and the greater the competitive threat posed by this potential entrant
relative to others”.)'¢

The Australian Treasurer hasalsorecently announcedreforms
to Australia’s merger control rules, which are scheduled to be in
force by January 2026. The Treasurer has specifically empha-
sised that “certain kinds of acquisitions — serial acquisitions by large
firms and acquisitions that entrench the power of market leaders—are
not adequately captured by our competition laws”.” The proposed
reforms include: having a single mandatory suspensory merger
control system; a new legal test and substantive assessment to
address “entrenched” market power, including the ability to
review all mergers within the previous three years (to respond
to concerns of creeping/roll up acquisitions); changes to notifi-
cation thresholds; penalties for contravention; a public register
of determinations; and appeal rights for merging partes (on
a limited merits basis).® The Australian Competition and
Consumer Commission has also recommended adopting new
merger factors relating to “the loss of actual or potential competi-
tive rivalry, and/or increased access to or control of data, technology
or other significant assets”, which addresses particular concerns
relating to digital platform mergers.”

Third, the OECD recently published a paper on “moat
building” and entrenchment strategies.”® This paper suggests
that firms may be employing these strategies to maintain their
competitive advantage and discourage rivals from entering a
market, to the detriment of consumers. However, the paper
also notes the risk from overenforcement, where competition
authorities are too aggressive with the enforcement of anti-
trust laws. This can lead to false positives, where firms are
punished for lawful behaviour, which can deter innovation
and investment.” Thisis consistent with a 2021 OECD compe-
tition trends paper that noted that “an over-focus on dynamic
effects creates risks for enforcement errors, and challenges for agen-
cies in meeting requisite evidentiary burdens and standards” >*

Evaluating the loss of potential/dynamic competition
presents challenges for competition authorities, as it involves
appraising hypothetical future market scenarios. This requires
making predictions about the likelihood and timing of poten-
tial entry, the potential entrant’s capabilities versus those of
other prospective entrants, and the impact of their absence and
presence on the market. Relevant evidence will include internal
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documents, business forecasts, and valuations, as well as the
characteristics of entry (i.e. is it attractive to customers/new
and disruptive). Key questions also include whether the firm
has the ability to enter (e.g. related products may provide the
entrantwith existing customer relationships thatitcan leverage
or production/distribution synergies) and whether there have
there been commercial responses of existing firms in anticipa-
tion of the rival entering. In markets characterised by innova-
tion and investment (e.g. digital platforms, pharmaceuticals,
and crop protection), authorities may also look for whether
incumbents make investments and innovate to pre-empt entry
and thereby protect their long-run profits. The focus of assess-
ments is therefore incumbents’ incentive to respond dynam-
ically to threats of entry/expansion, including the extent of
market contestability —i.e. the ability of entrants to win market
share and affect market outcomes, which increases the threat
of entry for incumbents — and the ability of firms to be able to
appropriate or benefit from their investments, such as whether
they can be protected by intellectual property rights.?

Finally, a very recent development in this space has been the
substantial increase in the number of transactions involving
Al aslarge digital companies seek to develop their Al offerings.
One estimate indicates that there were 98 Al company acquisi-
tionsin 2023 alone, with Apple alone making 32 acquisitions.**

In April 2024, the CMA published an updated paper relating
to its initial review of AI Foundation Models (“FMs”) (“CMA
AI Report”).* This highlighted that FM capabilities have
expanded significantly in the last year, with 120 new FMs
released since September 2023. The CMA Al Report also high-
lights a distinct concentration of power among the largest tech
firms mentioned above, controlling critical resources, such
as compute power, data, and technical expertise. The CMA
expressed concerns that their vertical integration and part-
nerships may hinder competition by reducing market diver-
sity and choice, ultimately leading due to consumer harm
due to price increases and reduced innovation. Further risks
identified include market power in downstream markets (e.g.
consumer products and search engines) limiting consumer
choice and stifling competitors, and strategic partnerships
between these dominant firms and FM developers, which
may reinforce market power across the value chain. As at
the date of finalising this chapter in early October 2024, the
CMA has opened five investigations into Al mergers, with two
completed and three ongoing:

(a) Microsoft/OpenAl was opened on 8 December 2023 and
is currently considering comments (which closed on 3
January 2024).%

(b) Microsoft/Mistral was found not to qualify/cleared on
17 May 2024.” This was because the CMA found that
Microsoft did not acquire material influence over Mistral,
primarily because: (1) Microsoft’s potential equity stake
in Mistral, even if converted, would be less than 1%,
giving it no significant voting rights or ability to block
resolution; (2) Microsoft’s commitments to providing
compute infrastructure did not create any dependence
on it by Mistral; and (3) the agreement was non-exclu-
sive, with Mistral also distributing models via other plat-
forms, such as Amazon Bedrock and Snowflake.

()  Microsoft/Inflection was cleared on 4 September 2024.% In
summary, the merger was cleared as the CMA concluded
that the impact on competition would be limited
(Inflection’s chatbot was not a competitive constraint on
Copilotand ChatGPT and faced challenges growingitsuser
base), and Inflection’s innovations (including its Al studio
business for enterprise customers) were not deemed more
attractive than other more established offerings.?
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(d) Amazon/Anthropic was opened on 8 August 2024 but was
closed in late September 2024 when the CMA concluded
that the merger did not qualify, based on the turnover of
Anthropic being less than £70 million, and the share of
supply in the UK being less than 25%.*°

(e) Alphabet/Anthropic was opened on 30 July 2024, with the
CMA’s invitation to comment closing on 13 August 2024.*
At the time of writing (mid-October 2024), no decision
has yet been announced in relation to this merger.

It will be interesting to see how the CMA views Anthropic’s
partnership with Google, and Microsoft’s merger with Open
Al. Based on Microsoft/Inflection, the CMA appears willing to
consider arguments that certain Al innovators may not pose
large competitive threats in the future (and the final deci-
sion may be more revealing about the CMA’s weighting of the
evidence, and in particular the potential benefits from the
merger). The Amazon/Anthropic partnership also suggests that
some of these mergers may still be successfully flying under
the UK’s existing merger control turnover and share of supply
thresholds (but see below), albeit some (or indeed many) such
mergers may well raise no substansive issues in any event.

The EC also appears interested in the competition implica-
tions of AI technology. A competition policy brief released in
September 2024 noted thatwhile Aland virtual world technolo-
gies canbring about positive change (includinginnovation, new
business models, and new ways of doing things), they can also
give rise to competition concerns.* In particular, Al mergers
may reduce innovation, choice and quality, and may be prone
to killer acquisitions, including by absorbing key employees
or know-how. In addition, there are also wider concerns with
exclusionary practices or other forms of foreclosure by domi-
nantincumbents (e.g. exclusivity agreements, self-preferences,
tying and bundling, refusal to supply, and predatory pricing).*
We will be watching this space with interest in the coming
months/years, particularly given that Al markets are some of
the fastest-moving markets with significant potential upside
for creating disruptive future competition.

Finally, ahead of the entry into force of the Digital Markets,
Competition and Consumers Act 2024, on 1 August 2024 the
CMA released a draft update to its guidance on jurisdiction
and procedure. The proposed changes expand the CMA’s juris-
diction to assess mergers under a new “hybrid test” if one of
the parties has a market share of 33% in the UK or a substan-
tial part thereof (such that no increment in market share is
required), the same undertaking has UK turnover of over
£350 million, and the other enterprise concerned has a UK
nexus. In addition, digital firms that have been designated as
having strategic market status will be required to report to the
CMA mergers with a value of at least £25 million and with a
UK connection. The CMA is currently collating responses to
the consultation and intends to publish a final version of the
guidance later in 2024.>* The EC is also developing its deci-
sional practice regarding digital and technology mergers,
including the assessment of foreclosure risks resulting from
conglomerate and vertical effects.*® This included investi-
gating data-related effects, in both horizontal (data combina-
tion) and vertical (data as an input) contexts.

Given the above developments, the next section considers
several recent CMA decisions involving potential competi-
tion, including Adobe/Figma, which was prohibited based on
dynamic competition concerns.

3 A Review of Recent Cases Involving
Loss of Potential Competition

This next section reviews several recent CMA decisions
involving a loss of potential competition, focusing on how

Merger Control 2025
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the CMA has been weighing up the evidence in the round
and assessing the potential for the merger to lead to future
anti-competitive effects.

The CMA’s assessment of the acquisition by Adobe Inc.
(“Adobe”) of Figma Inc. (“Figma”), and how that merger may
affect dynamic competition is an important case to illustrate
how the CMA assesses how mergers may affect the parties’
incentives to invest and innovate.* By way of background,
the Parties are two major tech companies, both leaders in
the design software space, but focussing on different prod-
ucts. The deal, valued at around $20 billion, was one of the
largestin the software industry.”” The rationale for the merger
was to use Figma’s product design capabilities to complement
Adobe’s core product line, and use Figma’s web-based collab-
oration technology to innovate new products and solutions.*®

The CMA focussed its assessment on five markets: vector
editing; raster editing; product design; video editing; and
motion design; and found that the merger would raise concerns
in the markets for vector editing, raster editing and product
design. The CMA’s assessment is summarised as follows.

First, the CMA considered that the transaction would
reduce potential competition in vector editing and raster editing.
The former refers to the digital process of creating content,
such as logos, icons, band graphics, marketing materials and
illustrations.* Raster editing software is used for point-based
image editing and compositing (e.g. adjusting or retouching
photos).* Adobe is a market leader in these markets, with
Adobe Illustrator having a 70% share of vector editing and
Adobe Photoshop holding an 80% share in raster editing. The
remaining competitors are much smaller, with the nextlargest
competitor having a share of under 10% in vector editing and
under 5% in raster editing. To date, Figma had developed
limited vector editing functionality and very limited raster
editing functionality.”

The evidence showed that there was a material degree
of customer adjacency between Figma’s product and both
Hlustrator and Photoshop. Furthermore, as demonstrated
by Figma’s product development and plans, Figma had been
taking steps to expand in these markets and would have been
able to address various entry challenges through a combination
of investment and acquisitions in the near to medium term.*

Adobe’s internal documents also indicated that it viewed
Figma as representing a threat to its market positions,
prompting Adobe to take actions to mitigate such a threat.*”
Further, the CMA considered competitors’ market positions,
productdevelopment plans and targetuse cases, which showed
that Adobe faced limited other competitive constraints on its
product development and innovation in these markets. The
CMA also noted that Figma was particularly well placed to
challenge Adobe in both markets (compared to other software
providers).* On thisbasis, the CMA concluded that, absent the
merger, Figma would represent a credible dynamic competitor
to Adobe in vector editing and raster editing.

Second, the CMA considered that the transaction would
reduce competition in innovation as regards “product design”,
namely the “process of designing a digital product, such as an app
or website that involves some degree of user interaction”.*

Figma Design was the leading product design software,
accounting for over 80% of the marketbyrevenue. Adobe had a
5-10% share. Together the Parties had over 90% of the market.
The remaining competitors had significantly lower shares of
0-5% each and less than 10% in aggregate.*® Evidence showed
that the Parties were close competitors, and that there were
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limited remaining constraints, including taking into account
the product development plans of other market participants.*’
Hence, the CMA concluded that the merger would reduce
competition in product design, which would result in higher
prices and/or worse quality, and also reduce the Parties’ incen-
tives to innovate and develop their products.

Third, the CMA assessed the impact of the merger on video
editing software, used for video assembling, and motion
design software, used for creating motion graphics.** While
Adobe was the leader in both markets, the evidence showed
that there would continue to be other significant competitors,
and that Figma was also not a material threat to Adobe. Hence,
the CMA concluded that the merger was not likely to give rise
to competition concerns in both of these markets.*

The Parties abandoned the merger after the CMA’s provi-
sional findings. However, the Parties were facing similar
pressure from the EC as the EC had also issued a statement of
objections.®® In September 2024 the EC released a policy brief,
reviewing the EC’s Phase 1 process and statement of objec-
tions.” The EC also raised similar concerns about Figma’s
potential into Adobe’s core markets of vector and raster
editing tools (Illustrator and Photoshop). First, on eliminating
dynamic competition, the EC noted that although Figma was
not yet a direct competitor in these markets, it was a growing
competitive threat. Its software was well-placed at the bound-
aries of Adobe's ecosystem and had the potential to expand its
capabilities into vector and raster editing. The Commission
evaluated whether Figma’s gradual expansion would have
allowed it to enter these markets more fully over time.
Evidence pointed to Figma’s potential to innovate and expand
into new areas by improving its software or adding new func-
tionalities.”> This competitive threat could pressurise Adobe
to continue innovating its own products.

Second, on the effect on Adobe's innovation efforts, the EC
investigated whether Figma's anticipated entry into these
markets had influenced Adobe’s product development strate-
gies.” The concern was that, absent the merger, Adobe would
have invested further into its tools to fend off Figma’s growing
influence. The merger could result in Adobe's market domi-
nance being strengthened by eliminating Figma as a future
competitor, potentially reducing innovation in these markets.

Facebook/Giphy

It is worth contrasting Adobe/Figma with a slightly older case —
the acquisition of Giphy by Facebook.** Facebook is the largest
provider of social media and messaging services in the UK, and
Giphy is the leading provider of free GIFs and GIF stickers. Both
companies offer their products free of charge to users/companies.

The CMA’s main theory of harm related to loss of potential
competition in the two-sided market for display advertising and
social media services. The key questions were whether GIPHY
could have competed with Facebook in display advertising in
the UK, and whether the merger could remove a firm that was
competing/had the potential to compete with Facebook.

One of GIPHY’s key innovations was its Paid Alignment
advertising proposition, which it first offered in 2017 in the US.
This service aligned “their GIFs with popular search terms (so that
users see them first when searching for a GIF), or to insert them into
GIPHY's trending feed, in exchange for payment”.*> The CMA also
noted that “[i]n the context of its acquisition of GIPHY, Facebook
required GIPHY to stop all Paid Alignment activities, likely due
to its interest in monetizing the same features”.*® Internal docu-
ments showed that “GIPHY hoped to develop its Paid Alignment
product and expand its offering internationally, including into the
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UK”.*” Most advertisers were also positive about their experi-
ence of working with GIPHY.

The CMA concluded that Facebook had significant market
power in the market for display advertising, which had high
barriers to entry (demonstrated by limited successful entryin the
market since Facebook became market leader).*® GIPHY also had
market power in the supply of searchable GIF libraries. According
to the CMA, successful expansion in a multi-sided market, such
as display advertising, can also be magnified by network effects
—if Facebook owns and controls GIPHY, it would likely be able to
reinforceits strong position.” The CMA therefore concluded that
the merger would lead to a substantial lessening of competition
(“SLC”) as a result of horizontal effects, in the form of a loss of
potential competition in display advertising.*

Uber/Autocab

Next, we review the CMA’s 2021 assessment of Uber/Autocab,
which is an example of a technology merger involving poten-
tial competition that was cleared unconditionally at Phase 1.
At face value, this merger also presented similar characteris-
tics to Facebook/Giphy — it was a high-profile merger involving
a two-sided platform, where strong network effects could
re-enforce a dominant position. The merger was also subject
to significant third-party concerns, which are a relevant
source of evidence in dynamic markets.

By way of background, Uber is a global ride-hailing company
that develops and operates proprietary technological applica-
tions that connect passengers with drivers. Uber is active in
mostmajor cities in the UK where it provides taxiservices to UK
customers. Autocabisa supplier of software to taxi companies,
including Booking & dispatch technology (“BDT”) enabling
taxi companies to provide trips to passengers, and iGo, a taxi
company referral network connecting demand for trips (i.e.
consumers) with supply for trips (i.e. taxi companies).®

The CMA’s main theory of harm concerned horizontal unilat-
eral effectsin the current and future supply of BDT and network
facilitating taxi services in the UK.®> The CMA found that the
parties competed indirectly, with Autocab in the supply of BDT
and Uber in the supply of taxi services with Autocab’s customer
taxi companies, and that they both faced sufficient constraints
in each market (Autocab by other BDT suppliers regarding soft-
ware development, while Uber is constrained by various rival
ride hailing apps such as Bolt and Ola).** The key question was
therefore whether the Parties would compete more closely in
the future as they both develop their products, and whether
there would be an appreciable loss of rivalry.

Based on the evidence reviewed, the CMA found that
Autocab were unlikely to enter in direct competition with
Uber by significantly developing iGo, and even if iGo entered
its impact was expected to be limited.® Therefore, the overall
threat to Uber represented by Autocab would be low. This was
based on three key pieces of evidence. First, iGo had not been
growing sufficiently to date and there was limited evidence
of it growing materially in the future.®® Second, there was no
sign in Uber’s internal documents of Uber seeing Autocab as a
threat and adopting strategies to respond to this. Third, the
current other referral networks/ride hailing companies were
expected to expand and increase their geographic availa-
bility in the future. On this basis, the CMA found no concerns,
despite its views as to Uber’s significant market power in the
areas where it was active, the important network effects in the
market and the material third party concerns.*’

The CMA also investigated vertical effects arising from fore-
closure of taxi companies and aggregators using Autocab’s
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offering. However, as BDT is only a small proportion of taxi
companies’ costs, the merged entity would not have the ability
to harm Autocab’s taxi company customers by raising their
costs.®® The CMA also considered whether the merged entity
would have the ability to raise the price or reduce the quality
of iGo, and foreclosing aggregators such as travel compa-
nies. However, there are several alternatives to iGo and many
aggregators already connect to multiple referral networks.*’
Consequently, the CMA did not find an SLC as a result of
vertical foreclosure effects.

Our takeaways from the CMA's recent assessments

These decisions highlight how the CMA assesses mergers
where the parties are not direct competitors but have the
potential to become rivals in the future (through either
investment/innovation or expansion). The deciding factor
in Uber/Autocab seemed to be the lack of direct competition
between the two companies, either now or in the future,
and the presence of direct rivals. The ability for Uber to
leverage network effects were also not as strong as the other
two mergers. Autocab’s technology serves local taxi compa-
nies, and while Uber might use this to grow its business in
smaller markets, it wasn’t seen as dramatically increasing
Uber’s already dominant position. The indirect competition
(Autocab enabling taxi companies to compete against Uber)
was not seen as enough to substantially lessen competition
in the ride-hailing space.

Regarding Adobe/Figma and Facebook/Giphy, in both cases,
the network effects were viewed as being much more signif-
icant by the CMA. Adobe’s acquisition of Figma would allow
it to integrate Figma’s collaborative design tool into its own
ecosystem, thereby making it harder for any other compet-
itor to challenge Adobe’s dominance in the creative software
market. Facebook’s acquisition of Giphy raised concerns that
Facebook would further strengthen its dominance in display
advertising by controlling a widely used tool for sharing
content, particularly on competing platforms like Snapchat or
TikTok. Both mergers were seen as further entrenching domi-
nant positions and increasing barriers to entry.

4 The Emerging Ecosystem Theory of
Harm

This section considers another recent development in EU and
UK merger control — the emerging ecosystem theory of harm.
Below we consider what ecosystem effects are and why it is
important to have a framework for assessment.

Introduction to ecosystems and network effects

Businesses creating ecosystems is not a new phenomenon.
For example, since introducing the first iPhone in 2007, Apple
has carefully built out its ecosystem of products and services
to capture customers and enter adjacent markets (e.g. cloud
storage and smart watches).”” Many other technology compa-
nies, such as Google and Samsung, have followed suit.”
Ecosystems can be both business ecosystems, which are
shaped by collaboration with other firms/institutions (e.g.
Intel’s CPUs derive value from the other products that make
up a personal computer (“PC”) — consumers purchase PCs,
not CPUs in isolation), or platforms, where the value of the
product/service is shaped by the number of users on that
same platform. The core economics at the heart of ecosystems
are network effects. Network effects can be both direct (e.g.
you are more likely to use a social media platform if you can
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interact with more of your family/friends), and indirect (e.g.
more drivers will want to drive for Uber when they know more
customers are using Uber’s platform, increasing their chance
they are matched with a customer — and similarly customers
will value Uber more highly the more drivers are available).”
We focus in this chapter on indirect network effects, whereby
more users allow that company to offer more appealing prod-
ucts and services, and benefit from economies of scale to
acquire further customers, creating a positive feedback loop.
However, the mere existence of network effects does not mean
automatically that markets will tip to being served by one or
a few providers, particularly where market participants can
readily use multiple platforms (which is commonly referred
to as “multi-homing”) rather than users focusing on using one
platform (which is commonly referred to as “single-homing”).

Ecosystems can be beneficial for consumers welfare. They
create value for users by integrating complementary products
or services that we as consumers often find convenient and
efficient. However, as competition authorities have recently
been highlighting (and as we explore below), ecosystems can
also create or enhance competition concerns when an already
dominant platform leverages that customer base to enter adja-
cent markets and strengthen an already dominant position in
its core market.

Do we need a framework for the competition effects of

ecosystems?

The EC has emphasised the importance of considering
ecosystem effects. For example, the EC Policy brief of
December 2022 states that digital ecosystems involve “rela-
tionships across multiple complementary services, led to new
acquisition strategies and, therefore, novel competitive effects”,
and that the “acquirer may leverage market power from its core
markets into a new market thereby expanding its ecosystem”, or
alternatively “the acquiring company may acquire a company
in a defensive strategy to protect its core markets, for instance

by increasing barriers to entry and expansion or by taking out a

potential threat”.”?

Representatives from DG COMP during a 2022 digital
mergers workshop”™ noted that it is not a novel concern and
referred to paragraph 36 the EC’s horizontal merger guidelines
that state:

“Some proposed mergers would, if allowed to proceed, signif-
icantly impede effective competition by leaving the merged
firm in a position where it would have the ability and incen-
tive to make the expansion of smaller firms and potential
competitors more difficult or otherwise restrict the ability of
rival firms to compete. In such a case, competitors may not,
either individually or in the aggregate, be able to constrain
the merged entity to such a degree that it would not increase
prices or take other actions detrimental to competition.””

However, beyond paragraph 36 in the EC’s guidelines,
authorities have yet to agree on a framework for measuring
the competitive effects of mergers involving ecosystems. The
starting point tends to leverage traditional economic prin-
ciples of foreclosure in vertical and conglomerate mergers.
However, two differences from these traditional principles
stem from:

(a) the need to account for the whole network of products
and services related to those provided by the merging
parties, including those not directly affected and that
might not even exist pre-merger; and

(b) how the merging parties can leverage their network of
products and services across different markets, which
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is different from a simple competitive assessment of the
products/services of the merging parties from a vertical
or conglomerate perspective.

The next section considers an example of two merger control
assessments of ecosystem effects in the Booking/Etraveli case
by the EC and CMA, who reached fundamentally different
conclusions.

Booking/Etraveli — an example case involving

ecosystems

The section above considered the basic premise behind the
ecosystem theory of harm. In this section we consider the
CMA and EC” assessments in Booking/Etraveli, an important
case that provides insight into how the competitive effects of
ecosystems might be viewed in future mergers (particularly as
authorities may diverge in their assessments, as the CMA and

EC did here).

Introduction and theory of harm

Booking is the leading hotel online travel agent (“OTA”)
provider in the UK and EU.”® Etraveli supplies flight OTA
services (with brands including GoToGate and MyTrip), and
also offers accommodation OTA services through a commer-
cial affiliate arrangement with Booking.” The rationale for
the merger was that Booking wanted to grow its position in
more verticals via the ‘Connected Trip’, which aims to capture
more of the customer’s travel journey.®* Normally, economists
would consider this a classic conglomerate merger between
suppliers of complementary (i.e. related) products, which
would centre on foreclosure concerns. However, the theories
of harm considered by both the CMA and EC were not tradi-
tional foreclosure theories of harm.

The CMA’s theory of harm was that the merger would raise
barriers to entry and expansion in the supply of accommo-
dation OTA services in the UK.*" Essentially, by adding flight
OTA capabilities, Booking can capture more of customers’
accommodation business, making it more difficult for current
or future rival OTA suppliers to compete.®? This would
strengthen Booking’s existing market power in accommo-
dation OTA services and lessen competition over time. The
CMA also noted that this theory of harm was in line with
its thinking around digital platforms.®® For example, in the
context of the Online Platforms and Digital Advertising
Market Study, the CMA noted that:

“[b]y surrounding its core service with a large number of
complementary products and services, a platform will further
insulate its most profitable service from competition. If a
platform can manage to convince consumers to operate to a
large degree within their ecosystem online, then a new entrant
would need to compete on many fronts to displace them. |[...]
By gaining control of these adjacent markets, the platforms
are able to control the entry points to their core markets, and
in doing so protect the primary source of their revenue.”%*

The EC’s theory of harm was that, by acquiring Etraveli
and expanding its ecosystem of OTA services, Booking will
gain a significant amount of traffic for its accommodation
OTA service.®* This would re-enforce its network effects and
increase barriers to entry and expansion in the accommo-
dation OTA market and strengthen Booking’s market posi-
tion where Booking is already dominant.*® Consequently, the
merger would increase costs for its customers (i.e. hotels using
Booking’s platform), and likely end customers who search for
accommodation.®’
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Competitive assessment — similar facts but different views
Asoutlined above, both authorities’ theories of harm coalesced
around similar themes, but there were differences in their
assessment, including of the underlying evidence.

Both the EC and CMA found Booking to be dominant in
accommodation OTA services. The CMA considered that
Booking had significant market power in the supply of accom-
modation OTA services in the UK.*® The CMA’s evidence
included that the merged entity would have a high share of
supply (50-60% with a 0-5% increment) and is substantially
larger than the nextlargest competitors (Airbnb and Expedia).
Booking also offered a broad array of accommodation types
(whereas some competitors were more focused) and the online
direct channel had a differentiated service proposition and
was thus not a close substitute for OTA services.*

The EC’s evidence included that Booking is leader in accom-
modation OTA services in the EEA, with a 50-60% market
share, having grown rapidly over the last 10 years.”® The
evidence also suggests Booking can act independently from
competitors — despite charging higher commission to hotels
and ultimately higher prices to end consumers, Booking has
increased its market share over time.” Bookingis also particu-
larly strong in online advertising (e.g. through Google), which
exacerbates network effects.”

Onwhether there are barriers to entry and expansionin OTA
accommodation services, the EC noted that OTAs need a wide
portfolio of hotel properties to compete effectively, which
needs to be attractive to end customers and generate traffic.”?
The OTA sector is also characterised by significant customer
inertia, which combined suggests large barriers to entry for
smaller OTAs.”* The CMA also found that there are material
barriers to entry and expansion, including barriers relating to
Booking’s incumbent position.”

Both regulators also considered the importance of a flight
OTA offering to acquire and retain customers and (because of
network effects) accommodation suppliers.

In the UK, the CMA reviewed survey evidence and internal
documents, and found that travel is a discrete, infrequent,
high-value purchase and that UK consumers were shop-
ping around rather than purchasing travel services from one
provider.”® Booking and rivals are using several retention and
acquisition channels to secure accommodation customers, not
justflight OTA services. Etraveli also has amodest market posi-
tion in the UK, with other providers having similar capabilities
in a similar position, as most (87-89%) customers in the UK
book flights directly from the airlines.””

The EC found that flights are the vertical representing the
highest potential of cross sale into the hotel OTA market,
without which the connected trip would lose its appeal.®®
The EC also noted that Etraveli was ‘best in class’, and held a
10-20% share of the flight OTA market, and would generate
significant traffic. The transaction, according to the Parties
also had significant upside with Booking expecting the
merged entity to have 30—-40% of the flight OTA market (and
potentially up to 50-60%).”

Conclusions on the competitive assessment

The CMA concluded that while consumer demand was evolving
(i.e. toward the connected trip), the evidence was not strong
enough that consumer behaviour would change in the future,
such that acquisition channels available to Booking’s rivals
of accommodation OTA services would reduce.’®® Therefore,
the CMA concluded that “the Transaction would not materially
reduce the ability and incentive of rival suppliers of accommodation
OTA services to attract UK consumers (and therefore UK accom-
modation providers) post-Transaction” and that there is no SLC
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“as a result of higher barriers to entry and expansion in the supply
of accommodation OTA services in the UK”.'"" The CMA subse-
quently cleared the merger unconditionally at Phase 1.

The EC, on the other hand, concluded that by capturing
more customers earlier in their travel journey, Booking will
grow its position in the hotel OTA market.'*® This will increase
Booking’s scale, and via network effects, strengthen its already
dominant position on the hotel OTA market (although the EC
notes the increment in market share is only 0-5%). This in
turn makes it harder for rivals to build or scale their hotel OTA
offering and affect their ability to compete.’”® The transaction
will therefore increase Booking’s dominant position, reducing
competitive pressure to offer lower commissions to hotels,
which results in end customers paying higher prices. The EC
also found that the likely anti-competitive effects could not
be mitigated by any efficiencies claimed by the Parties.”* In
contrast to the CMA, the EC therefore prohibited the merger.

A key question is whether the EC and CMA differed in their
approach based on the weighting of the evidence, or were
they faced with different facts. As detailed above, the merger
was seen as less of a concern to the CMA where UK customers
shopped around, were much more likely to book directly with
the airlines, and where Etraveli’s had a relatively small pres-
ence. Therefore, the CMA concluded that the merger would
have limited impact on competition in the UK. In contrast, the
EC focussed heavily on Booking’s entrenched dominant posi-
tion in the EEA (50—60% share in the EEA among consumers
and growing), and was concerned the merger (through an
enhanced ecosystem) would increase barriers to entry for rival
OTAs. As mentioned earlier, this raises the question as to how
(potentially relatively limited) anti-competitive effects should
be balanced against the consumer benefits of Booking offering
an integrated accommodation and flights OTA.

To us it did not seem that underlying facts presented to the
EC were materially different from the CMA. However, despite
the Parties’ view that Etraveli is a minor source of accommo-
dation traffic, the EC disagreed, concluding that “a flight OTA
product represents an important customer acquisition channel
for hotel OTA providers and specifically for Booking”, and that
“Booking’s acquisition of ETG will enable Booking to acquire
a significant amount of additional customer traffic which will
offer a significant number of new opportunities to cross-sell hotel
rooms”.'* It is difficult to comment without the redacted infor-
mation, but we would like to understand how the (seemingly
small) incrementin traffic would adversely affect rivals, which
needs to be balanced against the efficiency gains associated
with offering a one-stop shop. This is particularly the case as
there are other flight OTAs, such that accommodation OTAs
could obtain traffic from these as well as from other chan-
nels. The merger has been appealed and it will be interesting
to consider how the Court assesses these issues.

Conclusions on ecosystems — new theory of harm or

old theories with a new coat of paint?

Our view is that Booking/Etraveli was really a conglomerate
merger, but assessed in a non-standard way in the sense that it
did not focus purely on foreclosure, perhaps particularly by the
EC. The core theory of harm identified by both the CMA and
EC was not Booking leveraging its position in accommodation
OTA services into an adjacent market (flight OTA services),
but the reverse. It was Booking leveraging Etraveli’s relatively
modest position in flight OTAs into accommodation OTAs.
The purpose of making this pointis not to indicate that there is
no plausible theory of harm, but simply that it is more akin to
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customer foreclosure — namely whether rival accommodation
OTAs would be denied access to an important referral source
of customers. The CMA and EC also both characterised the
theory of harm in relation to the merger as to whether it would
lead to horizontal unilateral effects by raising barriers to entry
in Booking’s core market of accommodation OTAs, primarily
due to the ecosystem of services and network effects re-
enforcing Booking’s already dominant position.

However, that is not to say authorities will always char-
acterise ecosystem effects as horizontal unilateral effects
involvingraisingbarriers to entryin the acquirer’s core market.
The CMA’s assessment in Nvidia/Arm assessed four separate
theories of harm: vertical and conglomerate effects in data
centres (CPUs and SmartNICs); vertical effects in the internet
of things; vertical effects in automotive (suppliers of infotain-
ment SOCs); and vertical effects in gaming consoles.’® While
the CMA found ability and incentive to engage in foreclosure
regarding each theory of harm, the CMA also mentioned that
they accounted for how the effects of individual foreclosure
strategies would reinforce on another, due to interaction and
inter-relatedness of the ecosystem dynamics of each market,
which may lead to reduced competition and innovation.'”’

Both these cases highlight how advisors should not disre-
gard our existing assessment tool kit, but may need to take a
wider view of the potential effects of a merger, particularly
when the transaction involves an ecosystem of products or
services, and where network effects can strengthen an already
dominant position in the acquirer’s core market. However,
what is evident from the above cases is that it would be helpful
if authorities gave some more clarity on their framework for
assessing ecosystem mergers, and the likely evidence and anal-
ysis they will use as a basis for their decision making. In this
regard, the Booking/Etraveli merger has been appealed and the
outcome of this appeal may provide further guidance.'®

5 Are the CMA and EC Diverging in Their
Decisions?

Ever since the CMA began investigating European-wide/
global mergers post-Brexit, there was potential scope for the
EC and CMA to deviate in their competitive assessments and
approach to remedies.

We have reviewed the 36 mergers assessed by both the CMA
and EC between January 2021 and September 2024."° This
review shows that in 22 mergers (61%), the CMA and EC came
to the same conclusion (with alignment on both the decision
and stage of the process). These decisions include Yokohama
Rubber/Trelleborg Wheel Systems (cleared at Phase 1), Viasat/
Inmarsat (cleared at Phase 2), and Nvidia/Arm (abandoned/
withdrawn). For a further six mergers (17%), there was align-
ment on the competitive assessment but at different stages of
the process. Finally, for eight mergers (22%), there was disa-
greement on the competitive assessment."® There are several
themes arising from the divergence in decisions.

First, it is perhaps not surprising that that the CMA and EC
differ and their assessments given the facts may be different
across different geographical regions. For example, in the
Amazon/iRobot merger concerning robot vacuum cleaners
(“RVCs”), the EC found that Amazon might have both the
ability and incentive to foreclose iRobot’s rivals by limiting
access to Amazon’s online marketplace (e.g. through delis-
ting rivals, reducing visibility, or directly raising advertising
costs)." This is because Amazon’s marketplace is a particu-
larly important channel to sell RVCs in several European
countries in terms of product discovery and final purchase
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decision. According to the EC, this suggested that foreclosing
rivals would be in Amazon’s interests as the gains in iRobot
sales would offset the commission lost from sales of rival prod-
ucts via Amazon."? The CMA, faced with the same merger,
also found an ability to harm rivals selling RVCs on Amazon’s
marketplace. However, the CMA found that the longer-term
strategic benefits of disadvantaging RVC rivals are limited,
based on the UK’s small market for RVCs and limited future
growth potential.™ The CMA also noted specifically that
the share of households who own an RVC is “substantially
lower in the UK than in some key other European countries given
that RVCs account for only 5% of all vacuum cleaner sales in the
UK” (compared to some European countries with shares of
10-20%)."* Although not mentioned by the CMA, this discrep-
ancy is possibly due to the UK having a higher proportion of
multi-story dwellings compared to many European countries
(which RVCs are less suited to clean).

The EC also expanded on its Amazon/iRobot assessment
in a September 2024 policy brief."* Notably, the EC said
that it particularly relied on qualitative evidence, including
evidence from past Amazon acquisitions, particularly the
2018 purchase of smart doorbell company Ring, which showed
similar dynamics. In that case, Amazon’s role as a marketplace
and its ability to shape search visibility and product rankings
were key to its market power. According to the policy brief,
this helped the EC better understand how Amazon could
employ various foreclosure strategies post-transaction, even
though the nature of algorithmic tools made a fully quantita-
tive assessment difficult. Ultimately, this qualitative evidence
played a crucial role in raising concerns about the potential
competitive harm.

Second, disagreements on process can often be a function
of the required remedies. For example, in Korean Air/Asiana,
the CMA cleared the deal at Phase 1 following acceptance of
undertakings related to slots at London Heathrow Airport
and Incheon Airport near Seoul, which would facilitate Virgin
Atlantic’s entry onto the routes (a relatively simple remedy to
address a relatively minor competition concern)."® However,
the merger at the European level was more complex, with
the EC requiring substantial commitments. This included
Korean Air divesting Asiana’s global cargo freighter business
(including freighter aircraft, slots, traffic rights, flight crew,
and other employees, as well as customer cargo contracts,
among others) to an approved buyer."” In addition, Korean
Air also had to make assets available to T’Way (a Korean rival)
to start operating on four overlapping routes (including slots
and traffic rights as well as access to the required aircraft)."®
Korean Air also agreed to not complete the merger until T"Way
starts operating (arelatively novel approach aimed at ensuring
that competition would not be lost in the interim)."”

Third, disagreements can also be a function of the approach
to remedies. Microsoft/Activision has been well documented;
however, the CMA’s approach to behavioural remedies meant
the CMA was not satisfied that a 10-year licensing remedy
for cloud gaming would alleviate the competition concerns
(the CMA noted that both the customer benefits were uncer-
tain and it would be difficult to monitor).””® The CMA then
required Microsoft to restructure the deal to sell the rights to
Activision’s games to Ubisoft.””" This is despite the EC being
satisfied with the “hard evidence” that Microsoft’s commit-
ments were fundamentally pro-competitive and would “unlock

significant benefits for competition and consumers”.*

6 Conclusion

In conclusion, recent trends in UK and EU merger control
have underscored the growing focus on potential competition
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in dynamic markets, and the evolving role of ecosystems in
merger assessments. The continued rise of acquisitions in the
technology and Al sectors has broughtincreased scrutiny from
competition authorities, particularly in cases involving large
digital platforms and their expansion into adjacent markets.
Competition authorities like the CMA and EC are proactively
addressing the risks of entrenchment and the possible stifling
of innovation, with a notable emphasis on mergers that elimi-
nate future competitive threats or raise barriers to entry.

However, the divergence in decisions, such as those in the
Booking/Etraveli and Microsoft/Activision cases, highlights the
complexities faced by competition authorities in assessing the
long-term effects of mergers, or in how to remedy to compe-
tition concerns. The evolving theories of harm, particularly
those related to ecosystems, pose new challenges for competi-
tion practitioners. These require a nuanced understanding of
how mergers may impact market structures in the future, with
authorities needing to weigh preserving dynamic competi-
tion against the risks of overenforcement. Our review of the 36
parallel decisions suggests that differences can be a function
of the different facts facing each authority (i.e. taking account
of the idiosyncrasies of the individual geographical markets);
however, it can also be a result of a different weighting on the
evidence, or approaches (read scepticism) to different types of
remedies (with the CMA’s approach to behavioural remedies
being noticeably more stringent than the EC's).

This changing landscape of merger control means practi-
tioners need to remain alert to the interplay of network effects,
potential competition, and market entry barriers in their
assessments of competitive effects, and for parallel cases, how
different authorities may view the specific facts.
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wrote%20in

OFT, Google/Waze, paragraph 9. Available at: https://
webarchive.nationalarchives.gov.uk/ukgwa/20140402132426/
http://www.oft.gov.uk/shared_oft/mergers_ea02/2013/
motorola.pdf

OFT, Facebook/Instagram, paragraph 5. Available

at: https://assets.publishing.service.gov.uk/
media/555de2e5ed915d7ae200003b/facebook.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/2023_merger_
guidelines_final_12.18.2023.pdf

US Merger Guidelines, page 10.

US Merger Guidelines, page 11.
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corrs.com.au/insights/small-steps-and-giant-leaps-australia-
moves-closer-to-implementing-far-reaching-merger-reform
https://one.oecd.org/document/DAF/COMP/WP3(2024)1/en/
pdf. In the paper, economic moats are defined as “structural
competitive advantages that allow a firm to protect its market

power and profitability from rivals on a long-term basis” (page 4).

https://one.oecd.org/document/DAF/COMP/WP3(2024)1/en/
pdf (page 26).

Global Merger Control (2021) — OECD Competition Trends,
Volume Il, page 27.

These concepts were covered in a previous article by the authors
of this chapter. See “Understanding the New Frontier for Merger
Control and Innovation — The European Commission’s Decision

in Dow/DuPont”. Available at: https://www.alixpartners.com/
media/14514/ap_new_frontier_for_merger_control_feb_2018.pdf

https://stocklytics.com/content/apple-sets-new-record-acquires-
32-ai-startups-in-2023-the-highest-among-major-tech-companies/
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https://www.gov.uk/cma-cases/
microsoft-slash-mistral-ai-partnership-merger-inquiry
Microsoft / Inflection, available at: https://www.gov.uk/
cma-cases/microsoft-slash-inflection-ai-inquiry

Microsoft / Inflection, paragraphs 22 and 25.

https://www.gov.uk/cma-cases/
amazon-slash-anthropic-partnership-merger-inquiry

https://www.gov.uk/cma-cases/alphabet-inc-google-llc-
slash-anthropic-merger-inquiry?utm_medium=email&utm_
campaign=govuk-notifications-topic&utm_source=de02690d-
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en?filename=kdak24003enn_competition_policy_brief_
generative_Al_and_virtual_worlds.pdf (page 12).

https://assets.publishing.service.gov.uk/
media/66ab3e3bfc8e12ac3edb08e7/Consultation_document.
pdf (page 10).
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Inc. — Provisional finding report”, 28 November 2023.
Available at: https://assets.publishing.service.gov.uk/
media/656f3c941104cf000dfa7563/Provisional_findings_
report_3.pdf

https://news.adobe.com/news/news-details/2022/Adobe-to-
Acquire-Figma/default.aspx

Adobe/Figma, CMA’s Provisional Findings, paragraph 3.25.
Adobe/Figma, CMA's Provisional Findings, paragraph 5.32(a).

This is also referred to as image editing or photo editing. See
Adobe/Figma, CMA's Provisional Findings, paragraph 5.32(b)
and footnote 109.

Adobe/Figma, CMA's Provisional Findings, paragraph 9.563.

Adobe/Figma, CMA's Provisional Findings, paragraphs
9.571-9.575.

Adobe/Figma, CMA's Provisional Findings, paragraphs 9.568
and 9569.

Adobe/Figma, CMA's Provisional Findings, paragraph 6.87.
Adobe/Figma, CMA's Provisional Findings, paragraph 3.
Adobe/Figma, CMA's Provisional Findings, paragraph 6.
Adobe/Figma, CMA's Provisional Findings, paragraph 17.
Adobe/Figma, CMA's Provisional Findings, paragraph 44.
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and substantial lessening of competition” (“Uber/Autocab”),
ME/6903/20. Available at: https://assets.publishing.service.
gov.uk/media/6093e751d3bf7f6d624f556b/Uber_Autocab_-_
Phase_1_Decision_-_Non_Confidential_final_.pdf
Uber/Autocab, paragraphs 20 and 22.

Uber/Autocab, paragraph 111.

Uber/Autocab, paragraph 127.

Uber/Autocab, paragraph 146.

Uber/Autocab, paragraph 144.

Uber/Autocab, paragraphs 10-11.

Uber/Autocab, paragraphs 14.

Uber/Autocab, paragraphs 17.

https://techjourneyman.com/blog/
apple-ecosystem-explained-2024/

See, for example, https://www.samsung.com/uk/support/
mobile-devices/what-is-the-galaxy-ecosystem-that-enables-
connected-living/?srsltid=AfmBOoghVWZAOmMLG9SAqmé6qBGdt
JxC5xs6QmARg1}iKOql4owd554Buu

See, for example, Matthew T. Clements, Direct and indirect
network effects: are they equivalent?, International Journal

of Industrial Organization, Volume 22, Issue 5, 2004, pages
633—-645. Available at: https://www.sciencedirect.com/science/
article/abs/pii/S016771870400024 4?via%3Dihub
https://op.europa.eu/en/publication-detail /-/publication/
e3e58b6d-7b68-11ed-9887-01aa75ed71al (pages 2—3).
https://competition-policy.ec.europa.eu/about/reaching-out/
digital-mergers-workshop_en; See also, https://www.youtube.
com/watch?v=ubTB-xBTnég (42-minute mark).

EC Horizontal Merger Guidelines, paragraph 36, available

at: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52004XC0205(02)

CMA, “Anticipated acquisition by Booking Holdings Inc.

of certain activities of eTraveli Group AB Decision on

relevant merger situation and substantial lessening of
competition” (“CMA decision on Booking/Etraveli”).
Available at: https://assets.publishing.service.gov.uk/
media/6363e1dce90e0705a2e5b21c/Booking_Etraveli_-_Full_
text_decision.pdf

EC, “COMMISSION DECISION of 25.9.2023 declaring a
concentration to be incompatible with the internal market and
the functioning of the EEA Agreement (Case M.10615 — Booking
Holdings/Etraveli Group)” (“EC decision on Booking/Etraveli”).
Available at: hitps://ec.europa.eu/competition/mergers/cases1/
202424/M_10615_10087832_121034_3.pdf

CMA decision on Booking/Etraveli, paragraphs 12—14.

CMA decision on Booking/Etraveli, paragraph 16.

CMA decision on Booking/Etraveli, paragraph 27.

CMA decision on Booking/Etraveli, paragraph 79.

CMA decision on Booking/Etraveli, paragraph 80.

CMA decision on Booking/Etraveli, footnote 91.

Online Platforms and Digital Advertising market study, Final
Report, 1 July 2020, paragraph 2.38(2).

EC decision on Booking/Etraveli, paragraph 928.

EC decision on Booking/Etraveli, paragraph 22.

EC decision on Booking/Etraveli, paragraph 194.

CMA decision on Booking/Etraveli, paragraph 96.

CMA decision on Booking/Etraveli, paragraph 94.

EC decision on Booking/Etraveli, paragraph 422.

EC decision on Booking/Etraveli, paragraph 433.

iclg

92
93
94
95
96
97
98
99
100
101
102
103
104
105
106

107
108

109

110

m

112

13

14
15
16

EC decision on Booking/Etraveli, paragraph 562.
EC decision on Booking/Etraveli, paragraph 227.
EC decision on Booking/Etraveli, paragraph 561.
CMA decision on Booking/Etraveli, paragraph 105.
CMA decision on Booking/Etraveli, paragraph 111.
CMA decision on Booking/Etraveli, paragraph 118.
EC decision on Booking/Etraveli, paragraph 607.
EC decision on Booking/Etraveli, paragraph 931.
CMA decision on Booking/Etraveli, paragraphs 115.
CMA decision on Booking/Etraveli, paragraphs 126—127.
EC decision on Booking/Etraveli, paragraph 741.
EC decision on Booking/Etraveli, paragraph 739.
EC decision on Booking/Etraveli, paragraph 745.
EC Booking/Etraveli, paragraphs 766—767.

CMA, “NVIDIA — Arm - A report to the Secretary of State for
Digital, Culture, Media & Sport on the anticipated acquisition
by NVIDIA Corporation of Arm Limited”, 20 July 2021 (“CMA
Report on Nvidia/Arm”). Available at: hitps://assets.publishing.
service.gov.uk/media/6193a87bd3bf7f0559e1d976/GOV.UK_-_
NVIDIA_Arm_-_CMA_Report_to_DCMS__Web_Accessible_.pdf

CMA Report on Nvidia/Arm, paragraph 7.117.

In its press release, Booking notes that “The Commission has
fundamentally misconstrued the highly competitive travel
markets for flights and accommodations, and its decision

is an unexplainable departure from the Commission’s own
Non-Horizontal Merger Guidelines, which are legally binding on
the Commission. The acquisition, which would have combined
two separate but complementary Europe-based businesses
operating within separate, highly competitive industries, would
have delivered tremendous benefits for consumers and partners
by bringing more options and competitive pricing”. See, https://
www.bookingholdings.com/press-releases/booking-holdings-
intends-to-appeal-european-commission-decision-to-prohibit-the-
companys-acquisition-of-etraveli-group/

This is based on final decision date. This excludes mergers that
are still being considered as of 1 September 2024. This also
includes both stages of the Microsoft/Activision deal that we
resubmitted and went through the CMA's Phase 1 process twice.

The eight mergers are: ALD/Leaseplan (CMA Phase 1 Clearance,
EC Phase 1 Remedies); Facebook Kustomer (CMA Phase 1
Clearance, EC Phase 2 Remedies); Booking/Etraveli (CMA Phase
1 Clearance, EC Prohibition); Amazon/iRobot (CMA Phase 1
Clearance, EC Withdrawal); Broadcom/Vmware (CMA Phase

2 Clearance, EC Phase 2 Remedies); Cochlear/Oticon Medical
(CMA Phase 2 Remedies, EC Phase 1 Clearance); Microsoft/
Activision #1 (CMA Prohibition; EC Phase 2 Remedies); and
Cargotec/Konecranes (CMA Prohibition, EC Phase 2 Remedies).

https://ec.europa.eu/commission/presscorner/detail /en/
IP_23_5990
https://ec.europa.eu/commission/presscorner/detail/en/

IP_23_5990

CMA, Amazon/iRobot Phase 1 Decision, paragraph 19.
Available at: https://assets.publishing.service.gov.uk/
media/64be31862059dc000d5d2851/Amazon_iRobot_
decision_-_NON-CONFIDENTIAL_-_FOR_PUBLICATION.pdf
CMA, Amazon/iRobot, paragraph 77.
4e7dcad9-4787-4cef-885b-dcc5f8f1244c_en (europa.eu)
CMA, “Anticipated acquisition by Korean Air Lines Co.,

Ltd of Asiana Airlines Inc. - Decision on acceptance of
undertakings in lieu of reference”, ME/6924-21, paragraph
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https://assets.publishing.service.gov.uk/media/6363e1dce90e0705a2e5b21c/Booking_Etraveli_-_Full_text_decision.pdf
https://assets.publishing.service.gov.uk/media/6363e1dce90e0705a2e5b21c/Booking_Etraveli_-_Full_text_decision.pdf
https://assets.publishing.service.gov.uk/media/6363e1dce90e0705a2e5b21c/Booking_Etraveli_-_Full_text_decision.pdf
https://ec.europa.eu/competition/mergers/cases1/202424/M_10615_10087832_121034_3.pdf
https://ec.europa.eu/competition/mergers/cases1/202424/M_10615_10087832_121034_3.pdf
https://assets.publishing.service.gov.uk/media/6193a87bd3bf7f0559e1d976/GOV.UK_-_NVIDIA_Arm_-_CMA_Report_to_DCMS__Web_Accessible_.pdf
https://assets.publishing.service.gov.uk/media/6193a87bd3bf7f0559e1d976/GOV.UK_-_NVIDIA_Arm_-_CMA_Report_to_DCMS__Web_Accessible_.pdf
https://assets.publishing.service.gov.uk/media/6193a87bd3bf7f0559e1d976/GOV.UK_-_NVIDIA_Arm_-_CMA_Report_to_DCMS__Web_Accessible_.pdf
https://www.bookingholdings.com/press-releases/booking-holdings-intends-to-appeal-european-commission-decision-to-prohibit-the-companys-acquisition-of-etraveli-group/
https://www.bookingholdings.com/press-releases/booking-holdings-intends-to-appeal-european-commission-decision-to-prohibit-the-companys-acquisition-of-etraveli-group/
https://www.bookingholdings.com/press-releases/booking-holdings-intends-to-appeal-european-commission-decision-to-prohibit-the-companys-acquisition-of-etraveli-group/
https://www.bookingholdings.com/press-releases/booking-holdings-intends-to-appeal-european-commission-decision-to-prohibit-the-companys-acquisition-of-etraveli-group/
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5990
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5990
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5990
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_5990
https://assets.publishing.service.gov.uk/media/64be31862059dc000d5d2851/Amazon_iRobot_decision_-_NON-CONFIDENTIAL_-_FOR_PUBLICATION.pdf
https://assets.publishing.service.gov.uk/media/64be31862059dc000d5d2851/Amazon_iRobot_decision_-_NON-CONFIDENTIAL_-_FOR_PUBLICATION.pdf
https://assets.publishing.service.gov.uk/media/64be31862059dc000d5d2851/Amazon_iRobot_decision_-_NON-CONFIDENTIAL_-_FOR_PUBLICATION.pdf
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9. Available at: https://assets.publishing.service.gov.uk/
media/6402074e8fa8f527f110a3a2/Final_Acceptance_of_
UlLs.pdf

https://ec.europa.eu/commission/presscorner/detail/eN/
ip_24_761
https://ec.europa.eu/commission/presscorner/detail/eN/
ip_24_761
https://ec.europa.eu/commission/presscorner/detail /eN/
ip_24_761

CMA, Microsoft/Activision Phase 2 Final Report, paragraphs
5-8. Note that some behavioural remedies are accepted by the
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UK, even in horizontal mergers. Examples include Bauer Radio
(2020), Breedon/Cemex (2020), several rail franchise mergers,
and Imerys/Goonvean (2013). However, more often than not, the
CMA requires structural remedies.

https://www.gov.uk/government/news/new-microsoft-
activision-deal-addresses-previous-cma-concerns-in-cloud-
gaming#:~:text=Under%20that%20new%20deal%2C%20
Microsoft,before%20the%20deal%20is%20completed

EC Press Release, “Mergers: Commission clears acquisition
of Activision Blizzard by Microsoft, subject to conditions”.
Available at: https://ec.europa.eu/commission/presscorner/
detail/en/ip_23_2705

iclg


https://assets.publishing.service.gov.uk/media/6402074e8fa8f527f110a3a2/Final_Acceptance_of_UILs.pdf
https://assets.publishing.service.gov.uk/media/6402074e8fa8f527f110a3a2/Final_Acceptance_of_UILs.pdf
https://assets.publishing.service.gov.uk/media/6402074e8fa8f527f110a3a2/Final_Acceptance_of_UILs.pdf
https://ec.europa.eu/commission/presscorner/detail/eN/ip_24_761
https://ec.europa.eu/commission/presscorner/detail/eN/ip_24_761
https://ec.europa.eu/commission/presscorner/detail/eN/ip_24_761
https://ec.europa.eu/commission/presscorner/detail/eN/ip_24_761
https://ec.europa.eu/commission/presscorner/detail/eN/ip_24_761
https://ec.europa.eu/commission/presscorner/detail/eN/ip_24_761
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_2705
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_2705
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AlixPartners has a multi-disciplinary practice covering economics, forensic
accounting, and information management services (such as e-discovery
and applied data analytics). The firm also has post-merger integration
experts who provide evidence on efficiencies in mergers, and restruc-
turing experts who advise on “failing firm” viability issues. Combined
with AlixPartners’ industry expertise, this wide-ranging capability allows
us to create robust evidence and analysis on the issues that matter most to
the case. This included advising on Liberty/Unite, Inspired/Novomatic, JD
Sports/Go Outdoors, cleared unconditionally by the CMA at Phase 1, BT/
EE, which was cleared unconditionally by the CMA at Phase 2, and various
Phase 2 EU mergers such as H3G/O2 (acting for EE) and Nynas/Shell
(which was cleared unconditionally on the basis of a combination of the
exiting firm defence and merger efficiencies). The firm recently acted on
four UK Phase 2 mergers, namely Vodafone/Three, Bauer Radio, Hunter
Douglas/247, and JD Sports/Footasylum, and also mergers in Australia
(acting for Optus in relation to Telstra/TPG, which was prohibited) and
Ireland (Q-Park/Tazbell, cleared subject to limited divestments and a
behaviour remedy).

AlixPartners’ economics practice also engages in a range of other compe-
tition economics work. Members of the team have acted in relation to the
European Commission investigations into Visa inter-regional interchange
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fees, credit default swaps and ebooks, and UK market investigations
concerning house building, credit information, retail banking, payday
lending and private motor insurance. They have also acted in relation
to a range of matters involving competition litigation, such as acting for
seven OEMs in relation to truck/car part cartels, power cables, Global365
v PayPoint, RoyalMail v Whistl, Amazon, interchange fees for Visa Inc., a
rail ticketing collective action, a sewerage services collective action, the
Forex and SSA bonds cartels, collective actions against Google and Apple
relating to their App stores, Network Rail/Achilles, the envelopes cartel,
the polyurethane foam cartel for multiple claimants, and pay-for-delay phar-
maceutical litigation.
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